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MATTER OF: Chicago (Illinois) Associztion for Retarded Children;

Reimbursement under Special Food Service Program for
_ children.

DIGEST:
Regulation stating that reimbursement for free meals
provided to needy children under section 13 of the
National School Lunch Act, as emended, 42 U.S.C. 1761,
may extend only through calendar month preceding wonth
in which progrem agreement is executed was issued
pursuasnt to statute and may not be waived so as to
permit reimbursement for prior months except in ex-
ceptional circumstances. See 53 Comp. Gen. 364 (1973).

The Department of agriculture (DOA) has requested our alvice
rezardiny its proposel to settle a claim by the Chicazo (1llirois)
Association for Retarded Children for retroactive reinbursement for
expenses incunred im conducting a Speciel Food services Program for
day care centers over the perviod from July 1, 1974 through February
1975,

The Chicago Association for Retarded Children has been a par-
ticipant for 5 years in a Specisl Food Service Program authorized
under Section 13 of the listionzl School Lunch Act, as emended, 42 U,.S.C.
§ 1761 (1970). The Illinois bepartment of Education administers the
program within the State of Illinois. The regulations governiug the
program, published in part 225; Title 7, Code of Federal Regulaticns
(C.¥.I,), require thet crzanizaticns apply ennually for participation
in the program (7 C.F.R. § 225.7(b)). Payments may be made to sarv-
ice. orgenizations operating under an agreement with the State agency
or the 04, as applicable, only after execution of the program agree-
ment and may include reimbursement for meals served in the calendar
month preceding the calendar month in which the agreement is executed.
7 C.,F.R, & 225.11 (1975). The claimant's completed application for
fiscal vear 1975 was not submitted until April 1975 and not approved
by the State agency until May 1975, As a result of the late com-
pletion of the application, the Association was advised that its
claims for reimbursement would be paid starting with the claim for
March 1975, The Association now seeks payment of its claims retro-
active to July 1, 1974, DOA recormends approval.

It appears frem the record that the State of Illinois esteblished
a two-tiered administrative structure for the control of the program
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December 6, 1974, Dy letter dated January 6, 1975, the Asscclat
i

‘of Tducati seaived the application on fpy 25 end appreved
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with initial epplication processiung functions conducted by a lecal
Educational Service Region (ESR) and final procesuivn end epproval
perfonied by the Illinois Cffice of Education. The claimant stetes
that it first received the application forms on about September 9,
1974, end that near the end of the moath & staff memlar was sent to
review procedures {or completion of the formas. As & result of vne
explalned delays, tlhie ipitial epplication vias not completed until

4
was advised tnaL tu£ State saeucy had not received its spplication,
On about January 25, 1975, a representstive of the Coox County LSR
requested a meeting with the Association because t}e inttial &ppli-
cation hiad been filed fucorrectly. APP@ILutLY as thz vesult of &
misunderstanding resulting from this mzetivg, the Asso iation
Lelieved that it was required to avcuu\late financial data from &ll
of its clients in ovder Lo ascertain whether they weve in & LOVETLY
status and an effort was initxﬂted to obtain this {nformstion through
questioonalr 33 23 i ;
that data

on Hay 19, this pariod tha
Assoclation santhl : . znsnt which were
sccepted Ly tha State aponly nperently without questicn.

The tenns end conditions prescribed by the clted rag

exe statutory wvasularions, and, es such, C@hnut u«bluulil

in particular instances. 53 Compe Cime 306 (1973); 45 iﬂ

There have bzen a few occaslons, hewever, in which e agw

mit & settlanent not strictly guthorizced by the progranm v

besed on an unusual zat of cizcusstances in vhiich the ad:

agency itself was pertially respeasible eithier fov the {o

comply with the sogulatiens ox with the fact thet empeness wixe

curred in violsiionm of the vegulatisns. Vor example, in D-17097

of Tebruvary 19, 1974, wa stated thet we would ust objs=ct to vaiwe

burscment for m»a]s ectually scrved to needy children where actiens

by the adninistsring :Ln“'(tuc feglonel Gifice of tha tmeut
Ed

ring
Food end Ustritlon Eervir@)mvw have crzated the fwpress
naive aud inexperienced applicoat thoet Le was eathond
CXPENSES, altaurgh ne formal pregram ef rxnnent was everl :
because the epplicent was later found to ¢ unqualified, Tu 40
Cormp. Gen, & (1%6G6), vwe autherized & D”\J-ﬂt vnder the Special
Milk Program for Childien, notwithstendilng clalmant®s f{ailure (o
obtain prior spproval of its contrect with 2 food service manuge-
went company as requlred by the zppy ~te statutory segulationg,
on the greund that if the clesinaat
tha State eggency, the contradt
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proaram would have been regularized from the stert. Sec also
B-150657, Maych 8, 1963, 1In contrast, retroactive reilmbursement
was denied to a Boy Scout Council whose applicaticn to participate
$1: the Special MiLK Program was submitted five wonths after the
ey hed opened vhere the delay wes attributable solely to the
applicaht‘d cwn tardiness. B-168529, January 5, 1970,

In thz instent case, the applicant was an experienced par-

cipant iu the &pecial Food Services Program end was, or should
haJc becua, knowledzeable regarding the regulatory requirements
for perticipation and reimbursement, There is no evidence that
either the TSR or the State Office of Education were respomsible
for thz Association's deley in filing or the fact that when it
finp;lv filed, the application hed been filled ocut incorrectly.
veevey, even the epplicant edmits that the edditional delay

waich epplicant scught to ccquive certain financisl data
21inz & corrected application, was attributable to a mis-
1iing on the part ¢f epplicant's staff of a clear instruc-
. representative that a corrected application should
iately, Y= think it is clear from the wording of
7{b) trat e&n epplicstion fov deth;U wtion in the
LTSI sulditted anmrdlally, &ad it | ;
the wvording of 7 Ceiell, 223,11 (19735) that = @
may ouly extend back to the calendar mounth immzdiutely nrior to
e wmonth in vhich an agreemcnt is executed with the s

Under thase circumstances, and since the resulations goveruing
the Special Food Services Progrem were issued pursusat to statute
and have the foree and effect of law, we sce no basls on which
payment may be wade to the Assoclation for eny pericd prior to
March 1575,
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Comptroller Genereal

Deruty
Pty of the United States






